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The jurisdictions vary as to whether a specific amount of damage to property is required in order to obtain a conviction 
for criminal or malicious mischief and what measure of damage is proper. 


The jurisdictions vary as to whether a specific amount of damage to property is! or is not? required in order to obtain a conviction 
for criminal or malicious mischief, at least as to a specified degree of the offense. When a minimum amount of damage is 


required by statute, that the damage exceeds the required amount is an essential element of the crime.> Absent proof of the 


amount of damage, an act of criminal mischief, as defined by a criminal mischief statute, may be only a misdemeanor.’ 


The amount of the damage to the property of another person typically is established by evidence of the reasonable cost of 


repairing the property or, if the property cannot be repaired, the replacement cost thereof.” Another statement provides that the 
proper measure of damage to property may be either the diminution of an object's fair market value or the reasonable cost of 
repair when an offender has harmed, but not destroyed, the property.° Where damage is caused to a portion of the property as 
a whole and may be replaced or repaired, the value of the property must, in some jurisdictions, be measured by the pecuniary 
loss.’ In other words, the value of the property damaged or destroyed is determined by the loss suffered by the victim (usually 
the reasonable cost of repair or replacement) and not the reasonable value of the entire property or the portion thereof that 
is damaged.® When the cost of repairs exceeds the value of the property before damage, the latter is the maximum amount 
chargeable to the accused's conduct.” If property is not repairable, defining value in terms of the cost of repair is improper. 9 
Whether a victim of criminal mischief actually repairs the property that has been damaged is generally not determinative of the 


question of whether the crime was committed. HW 
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Focusing on tangible damaged property itself to determine the value of damage in a prosecution for damage to property makes 
perfect sense because the crime in its essence is "criminal damage to property," not total expenses of the owner in connection 


with property damage. ie Thus, the expense to an owner of damaged property for labor in dealing with the damage caused by 


malicious or criminal mischief cannot be used as a substitute for the value of the damage to property. 13 Th some jurisdictions, 
however, the cost of labor is an essential part of the cost of repair of a damaged building and can be included in the amount 


of damages. '* Thus, the amount of clean-up costs can, in some instances, properly be considered in determining the amount 


of damage to property occasioned by an act. 15 


When the property is completely destroyed, neither the cost of repair measure nor the diminution in value measure are applicable 
in a prosecution for malicious injury to the property. 16 Th such instance, the fair market value of the property is the appropriate 
standard applicable. 17 Tf the fair market value of the property cannot be reasonably determined, the value, such as a new 


replacement, can be offered as evidence of the value of the property destroyed. 1 


Equal protection. 


A conviction for gross misdemeanor injury to other property, which required that the value of the loss be $250 or more but less 
than $5,000, did not violate a defendant's constitutional right to equal protection, even though the defendant argued that the 
value of the loss was based on a bid submitted by an out-of-town repair company that included costs of travel and sending a 
second worker, such that defendant was unfairly punished for living in a rural area. The defendant's sentence was not based on 
her place of residence but was related to the situs of her crime, as any person who traveled to the defendant's community and 


committed the same crime would be subject to the same penalty. B 
Westlaw. © 2021 Thomson Reuters. No Claim to Orig. U.S. Govt. Works. 
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